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McCLENDON, J. 

Adentalpatient, TaraLorraine, seeksreviewofatrialcourtjudgment

renderedinaccordancewithajuryverdictthatfoundnomalpracticeby

defendants, Dr. RossQuartano, Dr. AndreBruni, andDr. LouisLamendola. For

thefollowingreasons, weaffirm. 

FACTSANDPROCEDURALHISTORY

OnJanuary21, 2010, Ms. LorrainesoughtdentaltreatmentatBluebonnet

DentalCare, L.L.C. Overthecourseofthenextseveralmonths, Ms. Lorrainewas

treatedatBluebonnetDentalCarebyDr. Quartano, Dr. Bruni, andDr. Lamendola

foravarietyofissues, includingtoothdecay, sensitivity, pain, andinflammation. 

Duetocontinuingpainanddentalissues, Ms. Lorrainesoughtdentaltreatment

withotherprovidersbeginninginAugustof2010. 

OnApril7, 2011, Ms. LorrainefiledacomplaintwiththeLouisianaPatient's

CompensationFundrequestingamedicalreviewpanel, namingDr. Quartano, Dr. 

Bruni, Dr. Lamendola, andBluebonnetDentalCareasdefendants. Ms. Lorraine

assertedthatduringhercourseoftreatmentatBluebonnetDentalCareshe

sustainedthreeseparateanddistinctinjuries. Specifically, Ms. Lorrainealleged

thatduringherinitialvisitonJanuary21, 2010, Dr. Quartanospilledetchanton

herthroat, whichcausedapermanentandobviousscar. Second, Ms. Lorraine

allegedthatduringhervisitonApril30, 2010, Dr. Lamendolaextractedoneofher

permanentmolarswithoutheractualorlegalinformedconsent. Finally, Ms. 

LorraineallegedthatduringthecourseofhertreatmentatBluebonnetDental

Care, Dr. QuartanoandDr. Brunileftsubstantialunderlyingdecaypriortofilling

severalofherteeth. Ms. Lorraineasserted. thatthefailuretoremovethe

underlyingdecayresultedinextremepainandsufferingandrequiredremediation

byanotherdentistatadditionalexpense. 

Themedicalreviewpanelunanimouslyconcludedthattheevidencedidnot

supportabreachinthestandardofcarebyDr. QuartanoandDr. Bruni. With

regardtoDr. LamendolaandBluebonnetDentalCare, thepaneldeterminedthat

2



amaterialfactexistedregardinginformedconsentthatdidnotrequireanopinion

fromthepanel. 

Ms. Lorrainesubsequentlyfiledapetitionfordamagesinthe19thJudicial

DistrictCourt, namingDr. Quartano, Dr. Bruni, andDr. Lamandola, asdefendants.1

Followingajurytrial, thejuryfoundthatMs. Lorrainefailedtoprovetheapplicable

standardsofcareandrenderedaverdictinfavorofdefendants. Thetrialcourt

signedajudgmentinaccordancewithjuryverdictonAugust13, 2014, and

dismissedMs. Lorraine'sclaimsagainstthethreedefendants. Onthatsameday, 

thetrialcourtalsosignedajudgmentdenyingamotionfornewtrialand/orJNOV

thathadbeenfiledbyMs. Lorraine. 

Ms. Lorrainenowappeals, raisingthefollowingassignmentsoferror: 

1. ThetrialcourterredinallowingDefendantstouseperemptory
strikestoremovefourblackjurorsfromthejuryinanillegaland

systematicattempttoraciallyalterthejurytoprejudicethe

Plaintiff, ablackfemale, inviolationoftheLouisianaSupreme

CourtdecisioninAlexv. RayneConcreteService, 951So2d138
La. 2007) andtheU.S. SupremeCourtdecisioninBatsonv. 

Kennedy, 476U.S. 79 (1986). 

2. Thetrialcourterredinrefusingtograntanewtrialand/orJNOV
baseduponjurymisconduct. 

3. Thejuryerred (andthetrialcourterredinrefusingtogranta

newtrialand/orJNOVforthisreason) infindingthatPlaintiff
failedtoprovethestandardofcareforinformedconsentforthe

extractionofherpermanenttoothbyDefendantLamendolaDDS, 

sincethestandardofcarefordentalinformedconsentissetby
statuteunderR.S. 40:1299.131. 

4. Thejuryerred (andthetrialcourterredinrefusingtogranta

newtrialand/orJNOVforthisreason) infindingthatPlaintiff
failedtoprovethestandardofcarerelatedtothechemicalburn

causedtoPlaintiff'sneckbyDefendantQuartanoDDS, since
therewasnonecessityforPlaintifftoprovestandardofcaresince

thisisacaseinvolvinganobviouscarelessactfromwhichalay
personcaninfernegligenceundertheLouisianaSupremeCourt

decisioninPfiffnerv. Correa, 643So. 2d1228, (La. 1994). 

5. Thejuryerred (andthetrialcourterredinrefusingtogranta
newtrialand/orJNOVforthisreason) infindingthatPlaintiff

failedtoprovethestandardofcarerelatingtoDefendants' filling
Plaintiff'steethoversignificantandsubstantialdecaysincethe

1BluebonnetDentalCarewasalsonamedadefendant, butwaslaterdismissedbysummary
judgment. 

3



unanimousexperttestimonyestablishedthatthestandardofcare

requiredthatdecayshouldbeexcavatedbeforefillingthe

patient'stooth, andsincethisisacaseinvolvinganobvious

carelessactfromwhichalaypersoncaninfernegligenceunder

theLouisianaSupremeCourtdecisioninPfiffnerv. Correa, 643

So. 2d1228, (La. 1994). 

DISCUSSION

ASSIGMENTSOFERRORNUMBERS1AND2

Inherfirstassignmentoferror, Ms. Lorrainecontendsthetrialcourt

improperlydeniedherchallengesunderBatsonv. Kentucky, 476U.S. 79, 106

S.Ct. 1712, 90L.Ed.2d69 (1986), todefendants' systematicperemptorystriking

ofpotentialAfrican-Americanjurors. Ms. Lorraineassertsthatduringtheselection

ofthejuryinthiscase, defendantsattemptedtousefiveperemptorychallenges

tostrikeAfrican-Americanjurors. 

InBatson, theUnitedStatesSupremeCourtstatedthat "[p ]urposefulracial

discriminationinselectionofthevenireviolatesadefendant'srighttoequal

protectionbecauseitdenieshimtheprotectionthatatrialbyjuryisintendedto

secure." 476U.S. at86, 106S.Ct. at1717. InanextensionofBatson, theUnited

StatesSupremeCourthasheldthataprivatelitigantinacivilcasemaynotuse

peremptorychallengestoexcludejurorsontheaccountofrace. Todosoisa

violationoftheEqualProtectionClause. Edmonsonv. LeesvilleConcreteCo., 

Inc., 500U.S. 614, 628, 111S.Ct. 2077, 2087, 114L.Ed.2d660 (1991). 

TomakeaBatsonchallenge, thechallengingpartyfirstmustmakeaprima

facieshowingthattheopposingpartyexercisedaperemptorychallengeonthe

basisofrace. Toestablishaprimafaciecase, thechallengingpartymustshow: 

1) thechallengewasdirectedatamemberofacognizablegroup; (2) the

challengewasperemptoryratherthanforcause; and (3) relevantcircumstances

sufficienttoraiseaninferencethattheprospectivejurorwasstruckonaccountof

hisbeingamemberofthatcognizablegroup. SeeBatson, 476U.S. at96, 106

S.Ct. at1723. 

Theburdenthenshiftstotheopposingpartytoarticulatearace-neutral

explanationforstrikingthejurorsinquestionwhichisrelatedtothecasetobe
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tried. Batson, 476U.S. at97, 106S.Ct. at1723. Aneutralexplanationisone

thatisbasedonsomefactorotherthantheraceofthejurorexcused. Inthis

secondstepoftheprocess, theexplanationneednotbepersuasive, oreven

plausible, andunlessadiscriminatoryintentisinherentinthestatedreasons, the

explanationgivenshouldbedeemedrace-neutral. Leev. MagnoliaGarden

Apartments, 96-1328 (La.App. 1Cir. 5/9/97), 694So.2d1142, 1147, writdenied, 

97-1544 (La. 9/26/97), 701So.2d990. However, amere "gutfeeling" fallsshort

ofanarticulatereasonthatenablesatrialjudgetoassesstheplausibilityofthe

profferedreasonforstrikingapotentialjuror. Alexv. RayneConcreteService, 

05-1457, 05-2344, 05-2520 (La. 1/26/07), 951So.2d138, 153. 

Ifreasonsarepresentedfortheexerciseofaperemptorychallengethat

areraciallyneutralontheirface, anissueoffactisjoined, andthetrialcourtmust

assesstheweightandcredibilityofthatexplanationinordertodeterminewhether

thepartyraisingtheBatsonchallengehascarriedhisburdenofproving

purposefuldiscrimination. Inmostcases, thisconsistsofarulingonthecredibility

oftheattorneyexercisingthechallenge. Lee, 694So.2dat1147. Atthisfinal

stage, thetrialcourtmustconsiderthepersuasivenessoftheexplanations. Itisat

thisstagethatimplausibleorfantasticjustificationsmaybefoundtobepretexts

forpurposefuldiscrimination. Id. Thetrialcourt'sdutyunderBatsonis "toassess

theplausibility" oftheprofferedreasonforstrikingajury "inlightofallevidence

withabearingonit." Miller-Elv. Dretke, 545U.S. 231, 252, 125S.Ct. 2317, 

2331, 162L.Ed.2d196 (2005). However, thetrialcourt'sconclusiononthe

ultimatequestionofdiscriminatoryintentisafindingoffactthatisaccordedgreat

deferenceonappeal. Lee, 694So.2dat1147. 

Ms. Lorrainenotesthatdefendantssoughttouseperemptorychallenges

againstfiveprospectiveAfrican-Americanjurors, namely, ElijahParker, Brandon

Jay, GregoryMcClay, SamanthaAmyJohnson, andBrendaMarieKelley. After

eachjurorwaschallengedforcause, Ms. LorraineraisedaBatsonchallenge. 

Regardingthefirstfourjurors, thetrialcourtconcludedthatthedefendantsgave

arace-neutralreasonfordismissingeachjuror. 
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Specifically, astoMr. Parker, defendantsstatedthathedidnotseeadentist

regularly, whichtheyfeltwasimportantinadentalmalpracticecase.2Thetrial

courtconcludedthatthereasongivenwasrace-neutral. 

WithregardtoMr. Jay, defendantsstatedthatthey "didnotgetmany

answersoutofhim" andthathe "isafull-timestudentwithapart-timejob." 

DefendantsnotedthatMr. Jaydidnotindicatethathehadanyexperiencewith

fillings, rootcanals, extractions, ordentalcomplications. Also, Mr. Jayindicated

thathewasattendingschoolfulltime, andhewasanon-callemployeeforHome

DepotandHomeCare360. Thetrialcourtconcludedthatthereasonsgivenwere

race-neutral. 

WithregardtoMr. McClay, defendantsstatedthattheychosetostrikehim

becauseofhisnon-committalresponses, specificallyregardingdentalcare. 

Similarly, withregardtoMs. Johnson, defendantsstatedthattheyweredissatisfied

withherresponsestoquestionsandherlevelofparticipation.3Further, regarding

Ms. Kelley, defendantsassertedthattheywerenotgettinginformationfromher. 

AlthoughthetrialcourtconcludedthatthereasonsgivenforMr. McclayandMs. 

Johnsonwererace-neutral, thetrialcourtsustainedMs. Lorraine'sBatson

challengeastoMs. Kelley, deniedthedefendants' peremptorystrike, andordered

hertobeseatedonthejury. 

Ms. LorrainesubmitsthatthesamereasonsthatwarrantedMs. Kelley's

serviceonthejurywarrantedparticipationbytheotherfourstrickenjurorsand

reflectsdefendants' systematicdiscriminationinjuryselection. Ms. Lorraine

contendsthatlackofparticipationwasnotasufficientrace-neutralreasonwhen

2Onappeal, Ms. Lorrainecontendsthatasimilarlysituatedwhitejuror, JeffreyDykes, alsostated
thathedidnotgotothedentistregularly. However, Mr. Dykes, unlikeMr. Parker, admittedthat

hedidgotothedentist, albeitnotregularly, andthathehadpreviouslyhadteethextractedand
teethfillingsthathadfailed. Evenso, thedefendantsalsousedaperemptorystriketoremoveMr. 

Dykesfromthejury. 

3WhenquestionedfurtherbythetrialcourtastothereasonforseekingtostrikeMs. Johnson, 
defendantsalsoaverredthatMs. Johnsonwasastayathomemomwithayoungchild. Onappeal, 

Ms. LorrainepointsoutthatthereisnoevidenceintherecordthatMs. Johnsonhadchildren. 
However, whenthedefendantsprovidedthisexplanationtothetrialcourt, Ms. Lorraineofferedno
objectionorcontradictionstothestatementsmadebydefendants. AndwhileMs. Lorraineargues

thatMs. LesleyTaylor, awhitemother, wasallowedtostayonthejury, wenotethatMs. Taylor
hadonedaughterwhoattendscollege. 
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defendantsaskedverylimitedquestionstoeachofthespecificjurorsduringvoir

dire. 

Wedisagree. Wenotethattheexplanationsdefendantsprovidedfor

strikingMr. ParkerandMr. Jayspecificallyinvolvedtheirlimiteddentaltreatment

experience. Further, Mr. Jaywasafull-timestudentwithtwopart-timejobs. And

althoughthequestionsspecificallydirectedtoMr. McClayandMs. Johnsonwere

limited, defendantsaskedanumberofadditionalquestionstotheentirepanel

regardingtheirdentaltreatmentexperience. Therecordreflectsthatthepanel

membersrespondedtomanyofdefendants' questionsbynoddingtheirheadsand

raisingtheirhands. Thetrialcourtwasinthebestpositiontoevaluateeachpanel

member'slevelofinvolvementwiththequestionsthatwereaskedtotheentire

panel, especiallyinlightofthenonverbalresponses. Accordingly, weconclude

thatthetrialcourtdidnotabuseitsdiscretioninfindingthatdefendantsarticulated

legitimaterace-neutralexplanationsforstrikingthejurorsatissue. 

Further, wenotethatanumberofotherAfrican-Americanswereseatedas

jurors, andthatdefendantsusedanumberofperemptorychallengestostrike

multiplewhitejurorsaswell. WecannotconcludethatAfrican-Americanswere

beingsystematicallyexcludedfromthejury. Wefindnoerrorbythetrialcourtin

itsdenialofMs. Lorraine'sBatsonchallenges. Assignmentoferrornumberone

iswithoutmerit. 

Inherreplybrief, Ms. Lorrainearguesthatdefendantsusedeight

peremptorystrikeswhenLSA-C.C.P. art. 1764limiteddefendantstosixsuch

strikes.4However, Ms. Lorrainelodgednoobjectionwiththetrialcourtwhen

defendantsusedtheirlasttwoperemptorystrikes. Evenassumingthatthisissue

waspreservedforappealandcanberaisedforthefirsttimeinareplybrief, we

notethatthereweremultipledefendantsinthismatter, andthetrialcourthad

4Specifically, LSA-C.C.P. art. 17648provides: 

Iftrialisbyajuryoftwelve, eachsideisallowedsixperemptorychallenges. If
thereismorethanonepartyonanyside, thecourtmayalloweachsideadditional

peremptorychallenges, nottoexceedfour. 
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discretiontoallowtheadditionalperemptorystrikes. SeeLSA-C.C.P. art. 17648. 

Moreover, Ms. Lorrainedoesnotassertthatshewasdeniedadditionalperemptory

challenges. Assuch, thisargumentiswithoutmerit. 

Inhersecondassignmentoferror, Ms. Lorrainecontendsthatthetrialcourt

erredinfailingtograntanewtrialand/orjudgmentnotwithstandingtheverdict

basedonjurormisconduct. Specifically, Ms. Lorrainenotesthatthejurywas

instructednottodeliberateunlessalltwelvejurorswerepresentinthejuryroom. 

Thejuryretiredtodeliberateat1:12p.m., andreconvenedwithaverdictat3:45

p.m. However, jurorWilliamTempletestifiedthatduringabreakindeliberations, 

heleftthejurytosecuremedicationandwhenhereturnedtheremainingjurors

hadalreadycompleteddeliberationsandhadfinishedvotingwithouthim. Under

thesecircumstances, Ms. Lorrainesubmitsthatanewtrialwaswarrantedunder

LSA-C.C.P. art. 1972(3), whichprovidesthat "[a] newtrialshallbegranted, upon

contradictorymotionofanyparty, ... [w]henthejurywasbribedorhasbehaved

improperlysothatimpartialjusticehasnotbeendone." 

Louisianajurisprudencerelativetojurororjurymisconductrevealsthatthe

courtsofthisstatehavebeenreluctanttosetasidejuryverdictsbasedupon

allegationsofimproperbehavior. Perkinsv. AllstateIns. Co., 05-2676 (La.App. 

1Cir. 11/3/06), 950So.2d850, 853 (citingBrownv. Hudson, 96-2087 (La.App. 

1Cir. 9/19/97), 700So.2d932-36, writdenied, 97-2623 (La. 1/1/98), 705So.2d

1103, cert. denied, 524U.S. 916, 118S.Ct. 2297, 141L.Ed.2d157 (1998)). The

partyseekinganewtrialbasedonjurymisconductmustprovethatthelevelof

behaviorwasofsuchagrievousnatureastoprecludetheimpartialadministration

ofjustice. Simoneauxv. AmocoProd. Co., 02-1050 (La.App. 1Cir. 9/26/03), 

860So.2d56015661writdenied, 04-0001 (La. 3/26/04)1871So.2d348. Thisisa

heavyburdentoovercome. Moreover, thelawdoesnotfavoramultiplicityof

litigation; alitiganthavingbeenaffordedadayincourtwillnotbegranteda

secondopportunityintheabsenceofgoodandcompellingreasons. Perkins, 950

So.2dat854. 
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Thestandardofreviewofajudgmentonamotionfornewtrial, whether

onperemptoryordiscretionarygrounds, isthatofabuseofdiscretion. Woodv. 

Humphries, 11-2161(La.App.1Cir.10/9/12),103So.3d1105, 1116, writdenied, 

12-2712 (La. 2/22/13), 108So.3d769. 

Atthehearingonthemotionfornewtrial, Mr. Temple'stestimonyregarding

theeventssurroundingdeliberationswashazyatbest, andhecouldnotrecallwith

anyspecificdetailtheallegedincident. Mr. Templeacknowledgedthatatthetime

hewastakinghydrocodonebecausehewasinpainrelatedtocancer. Mr. Temple

alsoindicatedthathedidnotremembereatinglunchthatday. Mr. Temple

testifiedthatpriortoleavingthejuryroom, heaskedthebailiffforpermissionto

leave, wentdownthehallandplacedaphonecalltoapharmacy, andthen

returnedtothejuryroom. Mr. Templetestifiedthatwhenhereturned,. thejurors

wentbackintothecourtroom, withoutMr. Templevoting. WithregardtoMr. 

Temple'stestimony, thetrialcourtspecificallystated: "[T]hisparticularwitness

doesn'thavemuchcredibility," andexplainedthat "histestimonyisnothingshort

ofincredible, soIhavetodiscountthatwitness." Becausewefindnomanifest

errorinthetrialcourt'sfactualdeterminationofcredibility, wecannotconclude

thatthetrialcourtabuseditsdiscretionindenyingMs. Lorraine'smotionfornew

trialand/orJNOV. Ms. Lorraine'ssecondassignmentoferroriswithoutmerit.5

ASSIGNMENTOFERRORNUMBERS3, 4, AND5

PursuanttoLSA-R.S. 9:2794A, aplaintiffbearstheburdenofproving (1) 

thestandardofcareapplicabletothehealthcareprovider, (2) whetherthe

healthcareproviderbreachedthatstandardofcare, and (3) whetheranybreach

5Additionally, Mr. Templeacknowledgedthatheagreedwiththejuryverdict. Specifically, the
followingcolloquyoccurredatthehearingonthemotionfornewtrial: 

Q. Okay. Andyoualsodidmentionafteryoucamebackinhereandthe
verdictwasread, someoneaskedyouifyouagreedwiththeverdict, 
correct? 

A. Eachoneofus, yes. 

Q. Correct. Andyoudidsaythat, yes, youagreedwiththeverdict? 

A. Iagreed. ButIwasn'tnevervotingnowhereelse. 
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ofthestandardofcarebythehealthcareproviderproximatelycausedtheplaintiff

tosufferinjuriesthatwouldnototherwisehavebeenincurred. 

Inherthirdassignmentoferror, Ms. Lorraineallegesthatthetrialcourt

erredinfindingthatshefailedtoprovethestandardofcareforinformedconsent

fortheextractionofherpermanenttoothbyDr. Lamendola. Specifically, Ms. 

LorrainecontendsthatonanApril30, 2010visit, oneofhermolarswasextracted

withoutherconsent. 

LouisianaRevisedStatutes40:1299.131setsouttherequirementsfor

informedconsentfordentistsandoralsurgeons. 6Beforedentaltreatment, the

dentistororalsurgeonmustinformthepatientingeneraltermsaboutthenature

andpurposeofthetreatment, togetherwithanyrisksthatarerecognizedinthe

statute. LSA-R.S. 40:1299.1318(1) andC(l). Also, thepatientmustbegivenan

opportunitytoaskquestionsconcerningsuchdentaltreatmentorcourseofdental

treatment, andhisquestions, ifany, shouldbeansweredinasatisfactorymanner. 

LSA-R.S. 40:1299.1318(2) andC(2). 

Ms. Lorrainecontendsthatbecausethestandardofcareissetforthbythe

referencedstatute, sheestablishedaprimafaciecasebyshowingthatDr. 

Lamendolaextractedherpermanenttoothwithoutherconsent. Ms. Lorraine

assertsthatbecauseshemetherprimafaciecase, theburdenshiftedtoDr. 

Lamendolatoprovethatheobtainedherlegalconsentpriortotheextraction. 

Wedisagree. Werecognizethatconsentneednotbeinwriting. SeeLSA-

R.S. 40:1299.131F. AlthoughMs. Lorrainecontendsthatshenevergaveinformed

consenttohavehertoothpulled, Dr. Lamendolatestifiedthatpriortoextracting

hertooth, hediscussedtreatmentoptionswithMs. Lorraineinorderto "saveher

tooth," includingarootcanal, build-up, andcrownforthetooth, butthatMs. 

Lorraineelectedtohavehertoothpulled. ThejurymayhavebelievedDr. 

Lamendola'stestimonyandconcludedthatMs. Lorrainedidprovideinformed

6LouisianaRevisedStatues40:1299.131wasredesignatedasLSA-R.S. 40:1161.1by2015La. 
ActsNo. 84, effectiveJune2, 2015. 

10



consent. Accordingly, wefindnomanifesterrorinthejury'sfindinginthisregard. 

Ms. Lorraine'sthirdassignmentoferroriswithoutmerit. 

Inherfourthassignmentoferror, Ms. Lorraineallegesthatthejuryerred

infindingthatshefailedtoprovethestandardofcarerelatingtoachemicalburn

causedbyDr. Quartano. Ms. LorraineaversthatonherinitialvisitonJanuary21, 

2010, Dr. Quartanospilledetchantonherneck, whichcausedapermanentand

obviousscarthatshehastocosmeticallycovereveryday.7Ms. Lorrainecontends

thatundertheLouisianaSupremeCourtdecisioninPfiffnerv. Correa, 94-0924, 

94-0963, and94-0992 (La. 10/17/94), 643So.2d1228, herclaimrelatingtoDr. 

Quartano'sspillingthesubstanceonherneckrequirednoexpertevidenceofthe

standardofcareorbreach. Specifically, inPfiffner, theLouisianaSupremeCourt

stated: 

Thejurisprudencehasalsorecognizedthatthereare
situationsinwhichexperttestimonyisnotnecessary. Expert
testimonyisnotrequiredwherethephysiciandoesanobviously

carelessact, suchasfracturingalegduringexamination, amputating
thewrongarm, droppingaknife, scalpel, oracidonapatient, or

leavingaspongeinapatient'sbody, fromwhichalaypersoncan
infernegligence. 

643So.2dat1233. Ms. Lorrainemaintainsthatnegligencecanbeinferredherein

suchthatthejury'sfindingthatshefailedtoprovethestandardofcareis

manifestlyerroneousandmustbesetaside. 

Dr. QuartanoacknowledgedthatthemarkonMs. Lorraine'sneckwasa

possibleburnfrometchant. 8Althoughnotacommonoccurrence, theetchant

materialcandripontothepatient. WhileMs. Lorrainepositsthatnoexpertwas

neededbecausenegligencecanbeinferred, Dr. Wilkinson, adentalsurgeonand

memberofthemedicalreviewpanelinthiscase, testifiedthatthemedicalreview

panelfoundnoliabilityonthepartofDr. Quartano, notingthatthe "useofcertain

materialsindentistrycancauseskinirritationwithoutnegligence." Dr. Wilkinson

7Thescarisapproximatelythreemillimetersbyfivemillimeters. 

8Theetchantisphosphoricacidthatcanpotentiallybedeleterioustoaperson'sskinifleftonfor
aprolongedperiod. 
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alsotestifiedthatthegel "isnotstrongenoughtocauseanykindofaserious

burn." Further, bothDr. QuartanoandDr. Wilkinsontestifiedthatspillingetchant

onapatientisnotabreachofthestandardofcare. Theevidenceissufficientto

substantiatethejury'sfindingthatMs. Lorrainedidnotprovetheapplicable

standardofcarerelatingtothespillageofetchantbyDr. Quartano. Anappellate

courtmustnotre-weightheevidenceorsubstituteitsownfactualfindingsbecause

itmayhavedecidedthecasedifferently. Pinsonneaultv. Merchants & 

FarmersBank & TrustCo., 01-2217 (La. 4/3/02), 816So.2d270, 279. Inlight

oftheforegoing, weareunabletoconcludethatthejurymanifestlyerred. 

Assignmentoferrornumberfouriswithoutmerit. 

Inherfifthassignmentoferror, Ms. Lorrainecontendsthatthejuryerred

infindingthatshefailedtoprovethestandardofcarerelatingtodefendants' filling

herteethoversignificantandsubstantialdecay. Ms. Lorrainemaintainsthat

unanimousexperttestimonyestablishedthatthestandardofcarerequiredthat

decayshouldbeexcavatedbeforethefillingthetooth. Moreover, Ms. Lorraine

assertsthattheseclaimsfallunderthedoctrineofresipsaloquiturinsofarasthe

actofleavingdecayunderafillingisakintoleavingaspongeinsideasurgical

patient. SeePfiffner, 643So.2dat1233. 

Wedisagree. BothDr. QuartanoandDr. Wilkinsontestifiedthattherewas

noevidencethatdecaywasleftinMs. Lorraine'steethpriortothefillings. Even

so, theevidenceintherecordindicatesthatremovalofalldecayisnotalways

necessarypriortofillingatooth. Specifically, Dr. Quartanotestified: 

Becausesometimesinconservativetreatment, decaycanbeleft
insideofatoothsoastoavoidfuturerootcanalsorfurther

treatment, orinanattempttoprolongit. 

So, ifthereispotentialforarootcanal, ifwecanputafillinginthere
andwecanbuythattoothanothertwo, three, four, fiveyears, six

months, whateverthetimemaybe, thenthereislesschancethat
throughoutthecourseofthepatient'slifethatwewillhavetodo

furthertreatmentbeyondarootcanal. 

Dr. Quartanofurthertestified: 

Anytooththathaslargeamountsofdecaythatmightbeexhibiting
alittlebitofsensitivity, hotorcold, wouldbeaperfectlygood

situationtowhereinsteadofautomaticallygoingintothenerveof
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thetooth, destroyingthenerveofthetooth, anddestroyingthe
bloodsupplytothattoothtoratherhopefullyremovemostofthe
decay, havethetoothrepairitselfandcreatedentininbetween
wherethedecaywasandthenervewassothatyouhavealivetooth

foralongerperiodoftime. Thatwouldbeagreatsituationtoleave
decay. 

AccordingtoDr. Wilkinson, eveniftherehadbeensomedecay, itwasnot

necessarilyabreachofthestandardofcare. Consideringtheforegoing, wefind

nomeritinMs. Lorraine'sfifthassignmentoferror. 9

CONCLUSION

Fortheforegoingreasons, thetrialcourt'sAugust13, 2014judgment

renderedinaccordwiththejuryverdictisaffirmed. Costsofthisappealare

assessedtoplaintiff /appellant, TaraLorraine. 

AFFIRMED. 

9Similarly, wefindnomeritinassignmentoferrornumbersthree, four, andfivetotheextentMs. 
Lorraineassertsthereinthatthetrialcourterredinrefusingtograntanewtrialand/orJNOV. 
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THERIOT, J., concurringandassigningreasons. 

Iconcurwiththeresultreachedbythemajority, andwriteseparatelysimply

toemphasizetheproprietyofthetrialcourt'srulingdenyingthemotionfornew

trialand/orJNOVfiledbyplaintiff-appellant, TaraLorraine. 

Inhersecondassignmentoferror, Ms. Lorrainearguesthatthetrialcourt

erredbyfailingtograntanewtrialand/orJNOVbaseduponjurormisconduct. 

Shecontendsthatthejurydeliberatedandreachedaverdictwhileoneparticular

juror, WilliamTemple, wasnotpresentinthejurydeliberationroom. Therecord

reflectsthat, afterthejury'sverdictwasannounced, jurypollingwasconducted

regardingeachinterrogatoryonthejuryverdictform. Alljuryvoteswere12-0or

11-1infavorofdefendants-appellees, Drs. RossQuartano, AndreBruni, andLouis

Lamendola. 

LouisianaCodeofCivilProcedureart. 1797(B) provides: "Ifatrialisbya

juryoftwelve, nineofthejurorsmustconcurtorenderaverdict." (emphasis

added). Consequently, evenifweacceptthatMr. Temple'svoteshouldbe

discountedonaccountofirregularitiesconcerninghispresenceorabsenceinthe



jurydeliberationroomatthetimeatwhichthejuryreacheditsverdict, thenumber

ofvotesinsupportofthejury'sverdictwouldbesufficienttosustainitasalegal

verdict. 
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