
STATE OF LOUISIANA

COURT OF APPEAL

FIltST CIRCUIT

NUMBER2012 CA 0727

CW

NIJMBER 2012 CA 0728

MARSHALL PRICE

VERSUS

CITY OF PONCHATOULA POLICE DEPARTMENT

Judgment Rendered December 21 2012

kkChkkk

Appealed from the
Office of Workers Compensation District 6

Parish of Tangipahoa
State of Louisiana

Docket Numbers 1103358cw1100397

The Honorable Elizabeth A Warren
Workers Compensation Judge Presiding

F k k k XkFkY

William Ken Hawkins Counsel for PlaintiffAppellant
Ponchatoula LA Marshall Price

Christopher M Moody Counsel for DefendantAppellee
Hammond LA City of Ponchatoula Police Department

BEFORE WHIPPLE McCLENDON AND HIGGINBOTHAM JJ

1 r

iycZJ rcS fd S y lkss



wxirrLE J

In this consolidated workers compensation matter claimant Marshall

Price appeals from a judgment of the Office of Workers Compensation

OWC Far the following reasons we affirin the December 2 2011 judgment

FACTS AND PROCEDURAL HISTORY

Claimant filed two disputed forms for compensation alleging three separate

workrelated incidents that occurred while he was employed as a police officer

with the City of Ponchatoula for which he allegedly sustained injuries The

matters were consolidated pursuant to agreement by the parties and ultimately

tried before the OWC on September 7 and 20 2011

After hearing the matter the OWC rendered judgment 1 finding that

claimant violated the fraud provisions set forth in LSARS231208A 2
assessing a civil penalty in the amount of100000payable to the Kids Chance

Scholarship Fund Louisiana Bar Foundation pursuant to LSARS231208D

3 finding that claimant forfeited his right to any benefits under the Louisiana

Workers Compensation Act pursuant to LSARS231208Eand 4 assessing

claimant with all costs of the proceedings pursuant to LSARS2313109 A

written judgment was signed on September 20 201 l

On October 10 2011 a subsequent hearing was held to determine the

specific amount of costs On December 2 20ll the OWC signedaJudgment on

Motion to Assess Costs ordering that claimant reimburse the Ponchatoula Police

Department through Risk Management Inc costs in the amounts of508835

for deposition costs and court reporter fees 1900 for subpoena fees and

263076for medical recards expenses

On December 9 2011 claimant filed a motion for new trial challenging

the December 2 2011 judgment assessing costs The matter was heard before the
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OWC on December 29 2011 and on January 2 2012 the OWC signed a

judgment denying claimantsmotion for new trial

After his motion for new trial was denied on February 28 2012 claimant

filed a petition and order for devolutive appeal from the December 2 2011 costs

judgment which was granted by the OWC In his brief to this court on appeal
however claimant assigns error to the OWCsunderlying findings rendered in its

September 20 2011 judgment on the merits Specifically claimant contends that

the OWC erred 1 in finding claimant committed fraud pursuant to L5ARS

231208 2 in finding that claimant brought a frivolous claim and was

responsible for retribution to the Louisiana Workforce Commission pursuant to

LSARS 23131093 in failing to award claimant costs penalties and

attorneysfees for nonpayment and late payment of benefits associated with the

April 11 2010 accident and 4 in failing to address benefits owed for the July 8
2010 accident and the August 24 2010 accident

DISCUSSION

At the outset we note that the question of timeliness of an appeal is
jurisdictional and must be considered Jim Lu Enterprises Inc v Alcoholic

BeveraeControl Board for the Citv of Baton Roue992907 La App 1 Cir

122200 778 So 2d 75 78 An appellantsfailure to file a devolutive appea
timely is a jurisdictional defect in that neither the court of appeal nor any other
court has the jurisdictional power and authority to reverse revise ar modify a final

judgment after the time for filing a devolutive appeal has elapsed Baton Roue
Bank Trust Companv v Coleman 582 So 2d 191 192 La 1991 When an

appellant fails to file a devolutive appeal from a final judgment timely the

judgment acquires the authority of the thing adjudged and the court of appeal has

Claimant had initially filed a petition and order for a devolurive appeal from the
December 15 2011 judgment of the OWC wluch was subsequently denied by the OWC
because there was no judgment signed on December 15 2011
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no jurisdiction to alter that judgment Held v Aubert 20021486 La App lst

Cir5903 845 So 2d 625 636

In this instant case claimant filed an appeal of a judgment assessing and

fixing the amounts due for various costs A judgment for costs rendered after the

final judgment on the merits is a separate and appealable judgment Hoyt v State

Farm Mutual Automobile Insurance Comany 623 So 2d 651 664 La App l

Cir writ denied 629 So 2d 1179 La 1993 Little v Pou 42872 La App 2

Cir13008 975 So 2d 666 681 writ denied 20080806 La6608 983 So

2d 920 Under the provisions set forth in LSACCPart 208810a trial court

retains jurisdiction to set and tax costs and expert witness fees even after the

jurisdiction of the trial court over all matters reviewable under the appeal is

divested and the jurisdiction of the appellate court attaches Because the trial

court retains jurisdiction over matters concerning the setting and taxing of costs

and expert witness fees they do not affect the running of appellate delays with

respect to a judgment on the merits Chamberlain v Burcham 624 So 2d 20 22

La App 2 Cir writ denied 629 So 2d 1175 La 1993 A judgment taacing
is a matter separate and distinct from the interlocutory judgment on a motion for

JNOVnew trial and a judgment taacing costs that is rendered after a final

judgment on the merits does not affect the running of appellate delays with

respect to thejudgment on the merits Chamberlain v Burcham 624 So 2d at 22

2Louisiana Code of Civil Procedure article 2088 provides in part
A The jurisdiction of the trial court over all matters in the case

reviewable under the appeal is divested and that of the appellate court
attaches on the granting of the order of appeal and the timely filing of the
appeal bond in the case of a suspensive appeal or on the granting of the order
of appeal in the case of a devolutive appeal Thereafrer the trial wurt has
jurisdiction in the case only over those matters not reviewable under the
appeal including the right to

x

10 Set and tax costs and expert witness fees
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The September 20 2011 judgment of the OWC on the merits has not been

appealed herein Claimantsfailure to timely file a devolutive appeal of the

September 20 2011 judgment is a jurisdictional defect and this court has no

jurisdictional power and authority to reverse revise or modify that judgment after

the time for filing a devolutive appeal has elapsed See Baton Rouge Bank

Trust Companv v Coleman 582 So 2d at 192 Jim Lu Enterprises Inc v

Alcoholic BeveraeControl Board for the Citv ofBaton Roue778 So 2d at 78

Held v Aubert 845 So 2d at 636

Thus to the extent that claimant challenges the findings rendered by the

OWC in the September 20 2011 judgment in his brief in this appeal we note that

the September 20 20ll judgment of the OWC on the merits is a ftnal judgment

and that the findings and provisions therein have acquired the authority of a thing

adjudged Thus in the instant appeal we have no authoriry to alter same

Accordingly we pretermit consideration of claimants challenges to the merits of

the earlier judgment

We recognize that even though claimantschallenges to the judgment on

the merits are not viable the December 2 20ll judgment setting the amount of

costs has been timely appealed See Louisiana Resources Comany v Roberts

343 So 2d 1219 1221 La App 3Cir 1977 However because claimant does

not assign error to the methodology or calculations used to establish the amounts

awarded therein this appeal presents nothing for review

CONCLUSION

For the above and foregoing reasons the December 2 2011 judgment of

the OWC is affirmed The remainder of the relief sought is denied All costs of

this appeal are assessed to the claimantappellant Marshall Price

JUDGMENT OF DECEMBER 2 2011 AFFIRMED
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McCLENDON J concurs and assigns reasons

I am concerned that the comments made by the OWC that the September

20 2011 judgment was not final may have lulled the attorneys into

complacency However while I acknowledge that appeals are favored based on

the specific facts presented herein and the provisions of LSACCParts 1841

and 2083 I am constrained to concur with the result reached by the majority


