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GArvuY

In this suit invalving the application of Louisianas Private

Cmployment Services law an outofstate employment agency apeals a

judgmertt dismissing its petition for judicial review of a decision of the

Lauisiana Workforce Commission We afirm

FACTS AND PROCEDURAL HISIORY

Plaintiff Universal Placement lnternational Inc Universal

operates an employment servic in California Pursuant to placement

contracts between Universal and Filipino teachers in exchange far the

payment of fees by thE tcachers Universal helped to place the teachers in

Lauisiana school districts procured and transmitted all necessary

immigration documents arranged housing signed lease agreements and

assisted in obtaiingfinancingfor the Filipino teachers expenses Although

Universal was licensed ta da business in Louisiana Universal did not have a

1icnse to operate a private employment service i Louisiana as required by

La RS23104

In September 200 the Lauisiana Fedration of Teachers and the

American Federation af Teachers filed a complaint with the Louisiana

Workforce Comtnission alleging that Universal was in violatior of the

PrivateFmployment Service law La RS 23141121 The Louisiana

Workfarce Coznmission conducted a hearing after which the hearing officer

corcluded that Universal was in fact operating a private employment service

in the state of Louisiana without a license to do so Cn addition ta failing to

have a licens in violation of La RS 23104 the hearing officer alsa found

that Universal violatcd the Private Employment Service law by charging a

La 1ZS 23104 pcovides in pertient part No per5on company corporation or artnership shall
operate solicit or advertitic a employment scrvice in this state unless liceused by thc director



marketing fee in violation of La RS 23 l 11B2collectin placement

fees from teacllerapplicants prior to the actual corrunencement oF work in

violatian of L1C40XV107AScollecting ees from teacher applicants

who did not ultimately commence work on the job procured by Universal in

vialation of La RS 23111B3e and L1C 40XV107A6

requiring the teachers it placdto pay employment setvices fees for the tirst

Cwentyfour manths of employment in vialation of La RS

231 l1B3aand failing to adjust its fees upward or downward based

upan the actual gross earnings of the applicant in violation of La RS

23111B3b Universal was ordered to pay a fine and litiation

expenses and to refund placement fees paid by the Filipino teachers

2 La RS 231 l1B2providcs

No etnployazient service shall charge any fee for the registration of applicants or
caldidates tir mploynient or for assistancc or job referrals or rcyuire applicants or
caididaCes Co subscribe to any publication or to any photographic postal card or lecter
service or to contribute to the costoladvertisizi

fAC40XV107n5provides in pertinent part

A Nc eanloyment service shall engage in thc fillowing conduct

S cbare or receivc a fee fron an applicant prior to the acCual commencexnent of work nn
a job procured by the emplonnent service

4 La RS2311133eprovides in perkinent part

e An ernployinenC service sha11 not receive a tee from an applicant who does not
commence work on a job procured by lhe eznployment service

5 LAC40XV107A6provides in pertinent part
A No employmentservice shall engage in the following conduct

6 an cmployztenC 5ervicc shall not receive a fee fronz an applicant wkio does not
comnexice work on ajob procured by the employrnent service

La RS23111B3aprovides

Wherc the procured crnployzxent is one for wlich the applicant is to be paid a salary the
tce ckaarged Che applicant will be ha5ed on the employrnent servicesachedule of 1ecs a5
applied to the lirst years gross earninti of the applicant

L KS 31 l1B3bprovides in peatineiit pait

Where procured employznent is one for which the applicant will be paid on a straight
commisiozi basis oc on the basis o a salary plu other remuncration or a drawing
accouirt or guaraiilee ainst commission the fee charged the applicant shall be based on
the enlployment servicestichedule of applicant fees applied to tle tir5t years gross
erning of the applicaut ati estizated by the employer At the conclusion cf the first year
of employnent and upon proper proof ot actual ross carninsof the applicant said fee
shall be adjusted upward or downwazdas is appropriate prvided thi under tao
circumsCances will vertim ay be included in gross eaniings Any request for
adjustment in fes must be made in writing by the agency or employee within sixty days
after anc year of employment or ternlinatian whichever is sooner
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Universal fild a petition for judicialrviw and after a hearing th distz

court affirmed the decision of the Louisiana Workfore Commission

Universal las appealed assigning the following trial caurt errors

l The hearing officcrscanclusion that Universal was subject to the

provisians of IaouisianasPrivate Employment Services law was

arbitrary and capriciaus and not supported and sustainable by a

preponderarace of the evidence

2 The hearing oflicers decision to award refunds to thetachers I

exceeded the Louisiana Workforce Commissionsstatutory authority

and was an abuse of discretion

3 The Louisiana Workforce Commissions denial of Universals

application for a license based upon the lack af an instate presence

was uncnstitulional

4 The Louisiana Workforce Commissions cenial of Universals

application for a license based upon Universals collection o a fee

before an applicant starts a job was improper

DISCUSSION

The Louisiana Adriristrativ Procedur Act provides for judicial

review of administrative adjudications Louisiana Revisd Statutes

49964Gprovides

G I cou mayalirm the decision of the agency or remand
the case for fu1 proceedings The court may reverse or
modify the decision if substantial rights o he appellant have
becn prejudiced because thc administrative fndings inferences
conclusions or decisions are

1 In violation of constitutional or statutory rovisions
2 In excess of the statutory authority of the agency
3 1VIade upon unlawful procedure
4 Alfected by other error oi law
5 Arbitrary or capricious or characterized by abuse o

discreticnor clearly unwarranted exerci5e of discretion or
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6 Not supaorted and sustainable by a preponderance of
evidece as detrmined by the reviewin court In the
application cf this rule the court shall make its own

determination and conclusions of fact by a preponderance of
evidence based upan its own evaluation of the record reviewed
in its entirety upon judicial review In the application of the
rule where the agency has the opportunity to judge tle
credibility of witnesses by irsthand observation of demeanor
on the witness stand and the reviewing court does not due
regard shall be given to the agncys determination of

credibility i5sues

Puisuant o paragraph GCthe disCrict court is a fact finder that

weighs the evidence and makes its own conclusions of fact by

preponderance of the evidenc MultiCare Inc v State Dept ofHealth

Iospitals00 p4LaApp 1 Cir 19Ol Q4 So2d 673 675

Accordingly while this coui does not deer to th district courts legal

conclusions we do defer ta the district courts factual determinatians and use

a manifest error standard of review where the legislature has empowered the

district court with tle function of fact finding Id

Universal kirst alleges that the hearing officers fnding that it was

operatin an employment service in this state was arbitrary and capricious

and not supported by a preponderance of the vidence Universal admits

that it operates at emplayment service in the State of California However

Univezsalarues that because it provides other 5ervices nat envisioned or

contemplatdby LouisianasPrivate Employment Service law it was error

to conclude that simply becaus the Filipino teachers wre placed in

Louisiana and because Universal contracted with ce Louisiana school

districts Universal qualifies as aprivat employment service under

Louisiana law

The startin pcint for the interpretation of any statute is th language

of the statute itselfIcMnytincz v Louisiczzrx Pcttients CompensationFund

072281 LaApp 1 Cir7210993 So2d 249 253 When a law is clear
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and unambiuous and cces not lead to absurd consecuences the law shall b

applied as written and no futher interpretation may be made in the searcZof

the intent ofthe leislature La CC art 9 Furthennore the words of a law

must be givcn their generally prevailingmaning La CC art 11 Clasgnw

v PAR MinralsCorporativri 1020 llL S1 Q 11 70 So3d 765 768

LouisianaIevised Statutes 23101 defines an employrnent service as a

person who foar a fee eitheroffers or attempts to pracure directly or

indirectly employment for an applicant or candidate arprocures or

attmpts to procure an employee for an employer Giving the words of t11e

statute their enerally prevailing meanit the definition af employment

service cantained ir La RS 23101 is clear and unamliguaus and

therefore no further inteipretation will be made in search of the intent

There is no doubt that Universal offered to procure ernployment for

applicants t11eTilipino teachers or that they sought to procure employees

for employers theIouisialaschool districts The statutory definition is

clear and the fact that Universal offers other services to its applicants is

immaterial Accordingly we find no error in the conclusion that Universal

meets the definition of an employment service in La RS 23 101

Universal also argues tlat although it operates an employmenC service

in California it dc7es not operate an employment service in this state so as

to fall under the licensing requii of a RS 23104 Hawever

Universals director HotleloJack Navarro testii that he Solicited

Louisiana school districts and submitted proposals to supply teachers for

thein both by telephone and in person in Louisiana Universal cited a

Louisiana Attorney General Opinion stating that the law does not require all

etnploymentservice related activities to be conducted in or from a licensed

La Atty Ueii Op 91126 1991 Wl 575124 CaAG 1991
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employment service office For instance telephone contact t a car or

outoflown interviewing could nat be conducted trom a licensed

employment service office While it may be true that an mployment

service may have to conduct certain activities from outside of its licensed

office Universal had no licns in Louisiana and was clearly operating an

employment service in Louisiana by offering to procure mployees for

employers here As such its activities would fall under the licensing

requirements ofLa RS23104

Universal next argues that because th hcar afficer lacked authority

to award refunds ii deroatian af valid contractual agreements La RS

49964G2permits this Court to reverse and set aside the hearing officers

findings The cortracts between Universal and the Filipino teachers which

were executed outside of Louisiana contained a provision stating that the

contracts would be governed by and construed in accordance with the laws

of the State of California Universal alleges that because the contracts are

valid undcr California law and regardless of th licensing issue the

contracts must be construed as valid and enforceable Furthermore

Universal alleges that the penalty for violating La RS 23104 can only be

as st forth in La RS 23113 A person who acts as an employnent

service without a licens as prvided in this Part shall be punished by a fine

of not less than tifty nor mare than one thousand dollars per violation by

iinprisonment for not more than six months or both if the legislature had

intended for the validity or enforceability of the contracts to be affected by

the failur of the employment 5ervice to obtain a license it could have

provided for that in the statute but it did not do so Finally Universal

argues that although La RS 231U8Cprovides discretionary grounds for
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thessuance of a a refund wa not approprate under the

circumstances ofi this case

Che hearing officers findings specifically state that whi1e the

Louisiana Workforce Coinmission is withtut authocity to nullify the

contract between Universal and the Filipino teachcrs this does not civest

th WorkforeComrlission of itslgislative mazldate to regulate and license

private mployment services

The State of Louisiana was nat a party to the contract with the
teachers and itcannot be bound or prevented from exercising its
svereign power under the statutory scheme because the parties
includd a California choice of law provision in the contract
The parties canfuse the question of Louisianasremedial power
to order refunds and levy penalties in accordance with the
statuCory scheme with the question af whether the contract is
null Simply stated a choic of law provision in a contract
between private parties has no efect on this Commissions
regulatory powers granted it by statute

Pursuant to iaRS 23 l OS in cases of violations of the provisions of

the Private Employment Services law a tine of not more than five hundred

dollars can belvied against the employment agency reasonable litigation

expnses may be awarded and a refund to the applicant may be ordered

The remedies awarded by the hearing offcr in this matter addressed

violations of LouisianasPrivate Employmnt Services law they did not
affect the validity of thecntracts The issuance f a refund in accordance

with statutory provisions did nat exceed the authoi given to the

Workforce CominissicnThis assignment of error is withaut merit

Universal nxt argues that thE denial of its license application based

upon the lack of an instatc presence is unconstitutional In November 2009

after the filing of the complaint against Universal with the Louisiaia

La KS 23 I 08B I

La KS 23108F32

La RS23108C
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Workforce Conmission Universal applied tor a private employment service

license in Louisiana This application was denied Universal allegcs that

because one reasan given for the denial of its licese was its failure to

maintain an officc in Louisiana and designate an individual as the onsite

manager the denial wasurconstitutional and the hearing ofticersfindings

should be reversedIowver the only reference to any coanstitutional issue

in Univeralspetition for judicial review is the following

Universal submits that the pertinent statutes and
regulatians are unconstitutional as applied in thi5 case and as
such the findings of the hearing officer should be reversed and
set aside

The judmnt on judicial review of the administrative decision which is or

appeal herein states

The Court aftirms the decision of tle Louisiana Workforce

Commission xcpt with respect to constitutional issues which
are cozizable by this Court in its original jurisdiction and it is
preserved there over to the appellant

Becaus the constitutional issues we not ruled upon by the court

and bcause this natter can be disposed af orronconstitutional grounds

we need not address the constitutionality of the Louisiana Private

EmploymetServices law See Ring v 1ept of Transp cc DEvlopment

0213h7 La1l403835 So2d 423 42728

Universal final assignment of error is that the Louisiana Workfoarce

Commissions denial of its application for a licen5e based upon the

contractual rovision requiring a teacher applicant to pay a 1ee pricr t

actual commencement an a job was improper Urtivecsal dos not allege that

it does not violate LAC 40XV107A5which provides that no

employanent service shall charge or receive a fee from an applicant prior to

the actual commencement of work on a job pzacured by the employment

service Rathe Universal argues that due tc the nature of the services it
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provides it should be exernptirom this requirement Universal cites no

authority for its pasition that it shauld be exempt from the rules which are

rooted in purlic policy considrations and which apply to all other privat

employment sErvices in Louisiana Thus we find no error in the finding that

Universal violated the prohibition against chargin a fee prior to the

commencement of wvrk

DCREE

For the reasons set forth herein the judgment of the district court on

judicial review is aff rmed Costs of this appeal are assessed to appellant

Universal lacement International Inc

AFFIRMED
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