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PARRO, J.

Defendants, Ed.ucation Partners, Inc., Edward P. Schilleci, and Deborah H.
Schilleci, appeal the judgment of the trial court granting a partial summary judgment in
favor of plaintiff, The Monterrey Center, L.L.C. (Monterrey Center). For the reasons
that follow, we convert the petition for an appeal to an application for a supervisory
writ, grant the writ, and remand for further proceedings.

FACTS AND PROCEDURAL BACKGROUND

On November 3, 2006, the Monterrey Center filed a petition for breach of a lease
agreement and for money due on the lease. Attached to the petition as exhibits were

the following:

1. A contract of lease for a term of 10 years between Monterrey Center,
L.L.C. and Ed.ucation Partners, Inc.

2. A notice of default of the lease from counsel for the Monterrey Center,
L.L.C. to Mr. and Mrs. Schilleci, as guarantors on the lease,’ dated
October 9, 2006.
The Monterrey Center alleged that the 10-year lease agreement required monthly rental
payments of $7,425 for the use of the premises located at 9466 Greenwell Springs
Road, Baton Rouge, Louisiana. In reliance on the signed agreement, the Monterrey
Center alleged that it undertook construction/renovation of the leased premises to
become suitable for the business of Ed.ucation Partners.” Upon learning of the breach
of the lease by defendants, it immediately discontinued all renovations. However, the
Monterrey Center alleges that it had .already paid approximately $9,000 for the
renovations.
The Monterrey Center alleged that defendants breached the lease agreement on
July 15, 2006, without cause and/or proper notice.® As such, the Monterrey Center
alieged that it was entitled to monthly lease payments as per the accelerated provisions

of the lease agreement until the Monterrey Center found a new lessee to occupy the

' The Schillecis are the officers and directors of Ed.ucation Partners, Inc. For ease of reference, the
Schillecis and Ed.ucation Partners, Inc., cumulatively, are referred to as defendants.

* Ed.ucation Partners does business as DJay’s School of Beauty.

7 The petition alleges that defendants verbally communicated to Danny Young, a principal of the
Monterrey Center, their intent to breach the lease agreement.



leased premises. The Monterrey Center also alleged that defendants were placed in
default of the lease agreement and, despite amicable demand, have failed to honor
their contractual obligations.

Defendants answered the petition generally denying the allegations of breach
and specifically set forth the affirmative defense that their consent was obtained by
duress and, as such, the lease agreement was without legal effect. Defendants
asserted that they came to learn that the Monterrey Center is composed of three
individuals, namely, Danny L. Young, Fred Alexander, and Elizabeth Kammer. Ms.
Kammer is the sister of defendant Deborah Schilleci. Ed.ucation Partners owned
property located at 5131 Government Street in Baton Rouge. The Schillecis contend
that Ms. Kammer knew they were faced with meeting a huge balloon payment on the
Government Street property on September 15, 2006. At the time of the execution of
the lease agreement, the Schillecis had a sale pending on the Government Street
property. The purchase price was to be in excess of one million dollars, which would
enable them to pay off the balloon note on the property. Ms. Kammer had a previous,
positive history with the prospective buyer of the Government Street property and was
instrumental, to a significant degree, in making the deal.

The Schillecis contend that Ms. Kammer used her influence with her sister to lure
them into moving their business to rental property owned by the Monterrey Center, in
essence, as pay-back for finding a buyer for the Government Street property. The
Schillecis further contend that they were “shocked” and “surprised” to learn that Ms.
Kammer would be their new landlord. They contend that Ms. Kammer led them to
believe that the Monterrey Center was owned only by Danny L. Young. Thereafter, Mr.
Schilleci contends that he asked Ms. Kammer if the lease was negotiable, and she
responded that it was not. Mr. Schilleci contends that he then told her they may not
sign the lease, to which she allegediy responded “[1] made the sale on the Government
Street property and [I] can kill the sale; you will sign the lease as presented.” The
Schillecis contend that they well knew that Ms. Kammer could do what she threatened
to do if they did not sign the lease. The Schillecis contend that, but for such duress,

they would not have signed the lease.



The Monterrey Center filed a motion for summary judgment on the basis that
defendants could not prove their affirmative defense that they were under duress at the
time of the signing of the lease agreement with the Monterrey Center. Attached to the
Monterrey Center's motion for summary judgment were an affidavit by Mr. Young, an
affidavit by Ms. Kammer, a letter (addressee unknown) dated May 10, 2006, purporting
to reference Ed.ucation Partners’ intent to enter into a lease agreement with the
Monterrey Center, the lease agreement, a commercial design plan agreement for the
renovation of the leased premises, a July 11, 2006 letter written by Mr. Young to the
Schillecis requesting amicable resolution of the matter, and a notice of eviction dated
July 12, 2006 sent to Ms. Kammer by the defendants regarding property on which Ms,
Kammer was living.

In opposition to the motion for summary judgment, defendants attached to their
memorandum an affidavit of Edward P. Schilleci, an aff.idavit of Deborah H. Schilleci, the
Articles of Organization of The Monterrey Center, L.L.C., correspondence directed to the
Secretary of State adding and deleting @ member to the composition of the Monterrey
Center, and a reported federal decision purportedly establishing Ms. Kammer's
conviction for conspiracy to defraud the federal government.

After considering the “evidence™ presented by the parties, the court granted the
motion for summary judgment and gave oral reasons for judgment, finding “that there
are no genuine issues of material fact as to whether the defendants’ consent in signing
the lease was vitiated by duress. ... [T]he defendants have not created a genuine issue
of material facts, so summary judgment is appropriate. ... This is a final judgment.”
The court’'s comments concerning the judgment indicated that it did not believe that
Ms. Kammer’s alleged threats, even if true, would be sufficient duress to vitiate the
defendants’ consent in signing the lease. The court noted that it was unreasonable for

the defendants to believe that Ms. Kammer had the power to stop the sale of their

* We note that both parties simply attached several exhibits to their memorandum in support of summary
judgment. However, a document that is not an affidavit or sworn to in any way or is not certified or
attached to an affidavit is not of sufficient evidentiary quality on summary judgment to be given weight in
determining whether or not there remain genuine issues of material fact. Robertson v. Northshore
Regional Medical Center, 97-2068 (La. App. 1st Cir. 9/25/98), 723 So.2d 460, 464. As such, it appears
the only competent evidence submitted in support of and in opposition to the motion are the affidavits
offered by both parties. See Aydell v. Sterns, 98-3135 (La. 2/26/99), 731 So0.2d 189.




Government Street property. The court also believed that Ms. Kammer’'s prior
conviction was irrelevant. Defendants appealed, contending that the trial court erred in
finding there was no genuine issue of material fact on the affirmative defense of duress
in signing the lease, and that the court legally erred in ruling that even if their
allegations of duress were true, said allegations would not be sufficient to vitiate their
consent to the lease.
SUBJECT MATTER JURISDICTION
Appellate courts have the duty to examine their subject matter jurisdiction sua

sponte, even when the parties do not raise the issue. McGehee v. City/Parish of East

Baton Rouge, 00-1058 (La. App. 1st Cir. 9/12/01), 809 So.2d 258, 260. A final
judgment is appealable in all causes in which appeals are given by law, whereas an
interlocutory judgment is appealable only when expressly provided by law. See LSA-
C.C.P. art. 2083. A judgment that does not determine the merits but only preliminary
matters in the course of the action is an interlocutory judgment. However, a judgment
that determines the merits in whole or in part is a final judgment. LSA-C.C.P. art. 1841.

Another panel of this court dismissed a previously-filed appeal in this matter,
noting that the judgment appealed from appeared to be a non-appealable partial
summary judgment.  Thereafter, the district court signed an amended and
supplemental judgment, designating the judgment as final and appealable, without
stating the basis for its determination that there was no just reason for delay. That
determination and designation does not settie the matter. Upon our de novo review,
we conclude that the partial summary judgment, rejecting defendants’ affirmative

defense of duress, does not constitute a final judgment for the purpose of an



immediate appeal.’

Nevertheless, LSA-Const. art. V, §10(A) provides that a court of appeal has
“supervisory jurisdiction over cases which arise within its circuit.” Thus, we convert this
petition for an appeal to a writ application and consider the issue raised in this matter.

See First National Bank of Picayune v. Pearl River Fabricators, Inc., 06-2195 (La.

11/16/07), 971 So.2d 302, 310.
APPLICABLE PROCEDURAL LAW
Summary judgments are reviewed on appeal de novo, with the appellate court
using the same criteria that govern the trial court’s determination of whether summary

judgment is appropriate. Smith v. OQur Lady of the Lake Hospital, Inc., 93-2512 (La.

7/5/94), 639 So.2d 730, 750. A motion for summary judgment is a procedural device
used to avoid a fuil-scale trial when there is no genuine issue of material fact. Jarrell v.
Carter, 632 So.2d 321, 323 (La. App. 1st Cir. 1993), writ denied, 94-0700 (La. 4/29/94),
637 So.2d 467. The summary judgment procedure is favored and is designed to secure
the just, speedy, and inexpensive determination of every action. LSA-C.C.P. art.
966(A)(2); Rambo v. Walker, 96-2538 (La. App. 1st Cir. 11/7/97), 704 So.2d 30, 32.
The motion should be granted only if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with any affidavits, show that there is
no genuine issue as to material fact and that mover is entitled to judgment as a matter

of law. LSA-C.C.P. art. 966(B).

® The judgment at issue is not a final partial judgment immediately appealable under LSA-C.C.P. art.
1915(A). LSA-C.C.P. art. 1915(A)(3) provides that a grant of summary judgment pursuant to Article
966(E) shall not constitute a final judgment for purposes of an immediate appeal, even though Article
966(E) authorizes a summary judgment that is dispositive of a particular defense. And, despite the
contentions of the parties, the judgment is not one on liability. Although, as a practical matter, the
district court’s ruling dismissing the affirmative defense of duress essentially determines the outcome of
the case, there is no judgment granting the Monterrey Center’'s cfaims. Moreover, LSA-C.C.P. art.
1915(A)(5) provides that a court may sign a judgment on liability only where the issue has been “tried
separately by the court,” and there was no trial or motion for summary judgment an the issue of liability
in this case,

The judgment is also not subject to being designated as a final judgment under Article 1915(B). LSA-
C.C.P. art. 1915(B) (1) provides: "When a court renders a partial judgment or partial summary judgment
or sustains an exception in part, as to one or more but less than all of the claims, demands, issues, or
theories, whether in the original demand, reconventional demand, cross-claim, third party claim, or
intervention, the judgment shali not constitute a final judgment unless it is designated as a final
judgment by the court after an express determination that there is no just reason for delay.” The
affirmative defense of duress was presented in an answer and not “in the original demand,
reconventional demand, cross-claim, third party claim, or intervention.” Therefore, Articie 1915(B)(1)
does not provide the authority for the court to designate such an interlocutory judgment as final,







