/

STATE OF LOUISIANA
COURT OF APPEAL
FIRST CIRCUIT
NO. 2007 CA 2191

AND
NO. 2007 CW 2077

PIAZZA’S SEAFOOD WORLD, LLC

2R 4

‘ C\/ VERSUS

BOB ODOM, COMMISSIONER OF AGRICULTURE
FOR THE STATE OF LOUISIANA

Judgment Rendered: December 23, 2008.

* ok ok ok ok

On Appeal from the
19th Judicial District Court,
In and for the Parish of East Baton Rouge,
State of Louisiana
Trial Court No. 556,928

Honorable William A. Morvant, Judge Presiding

¥ ok k Kk ¥
Kim Raines Chatelain Attorneys for Defendant-Appellant,
E. John Litchfield Commissioner of Agriculture for the
Carey B. Daste State of Louisiana
New Orleans, LA
Shelton Dennis Blunt Attorneys for Plaintiff-Appellee,
Paul LeBlanc Piazza’s Seafood World, LLC
Laranda L. Moffett
Baton Rouge, LA

d ok ok k %k

BEFORE: CARTER, C.J., PETTIGREW, AND WELCH, 1J.



CARTER,C. L

This action for preliminary injunction addresses the scope of
authority granted to the Commissioner of the Department of Agriculture and
Forestry for the State of Louisiana (the Commissioner) with respect to the
promulgation of agency regulations regarding inspections for certain
antibiotics in imported seafood. For the following reasons, we affirm the
district court’s grant of a preliminary injunction enjoining the
Commissioner’s authority to enforce the agency regulations at issue, and we
deny each of the Commissioner’s exceptions and writ application filed in
this court.

FACTS AND PROCEDURAL BACKGROUND

The facts pertinent to this appeal were jointly stipulated by the parties,
and thus are not in dispute. Plaintiff, Piazza’s Seafood World, LLC
(Piazza), is an importer, purchaser, and wholesaler of seafood, with storage
facilities in Louisiana. Defendant, Commissioner Bob Odom, was the head
of the Department of Agriculture and Forestry for the State of Louisiana at
all times relevant to this lawsuit.! The dispute between Piazza and the
Commissioner arose after the Commissioner issued a series of stop orders in
May 2007, precluding Piazza from selling or disposing of fish imported
from China until the fish had been tested for the presence of
Fluoroquinolones, an antibiotic that has been determined to be a public
health risk by the federal government.” In order to seize Piazza’s seafood

for testing, the Commissioner relied on the authority of regulations he

! While this suit was pending on appeal, Dr. Mike Strain was elected to the office
of Commissioner of the Department of Agriculture and Forestry. For consistency,
however, we simply refer to the defendant as “the Commissioner.”

2 See 21 C.F.R. 530.41(a)(10).



promulgated for the Department in January 2007, La. Admin. Code
7:XXXV.501, 503, 505, and 511 (the regulations).3

Piazza initially sought a preliminary injunction in federal district court
that would order the Commissioner to immediately release the seized fish so
that Piazza could sell the fish outside the State of Louisiana. Piazza argued
that the preliminary injunction should be granted because the regulations
promulgated by the Commissioner violated the Commerce Clause and that
the Commissioner had acted outside the scope of his constitutional and
statutory authority, and thus, the regulations were unconstitutional under
Louisiana law. The federal court abstained from hearing any issues, thereby
staying the action “pending state court resolution of the [Clommissioner’s
authority to enact the disputed regulations.” Additionally, the federal court
issued another order on July 3, 2007, ordering Piazza “to file a petition in
state court seeking a determination of whether the [Clommissioner had
authority to issue [the regulations]” and enjoining the Commissioner “from
conducting . .. any . . . hearings involving [Piazza] until such time as a final
state court decision resolves the validity of [the regulations].” Piazza
immediately filed a petition for preliminary and permanent injunction in the
Nineteenth Judicial District Court on the same day the federal court issued

its order, alleging in its petition that the Commissioner had no legislative

3 Louisiana Administrative Code 7:XXXV.501, 503, and 505 apply only to crab,
crawfish, or shrimp, while LAC 7:XXXV.511 applies to fish. The seizures involved in
this case were of fish; therefore, the only relevant regulation is LAC 7:XXXV.511.

4 The federal court ruling was issued on June 18, 2007, in Civil Action 07-413, by
the Honorable James J. Brady of the U.S. Middle District Court of Louisiana under the
authority of the Pullman Doctrine. Sce Railroad Commission of Tex. v. Pullman Co.,
312 U.S. 496, 61 S.Ct. 643, 85 L.Ed. 971 (1941).



authority to promulgate the regulations, and that therefore, the regulations
were unconstitutional.

On July 11, 2007, Piazza filed a motion for preliminary injunction in
the district court requesting that the Commissioner be enjoined from
enforcing the regulations while the suit was pending. A hearing was held on
August 1, 2007, and after consideration of the parties’ stipulations and
evidence, the district court granted Piazza's request for preliminary
injunction, enjoining and restraining the Commissioner from enforcing any
of the challenged regulations until a final resolution of the case. In oral
reasons for issuing the preliminary injunction, the district court judge
concluded that the Commissioner did “not have [the] authority, either under
the constitution, statutorily, or otherwise, to promulgate the regulations in
question.” The Commissioner filed a motion for new trial, arguing for the
first time that Piazza had failed to exhaust its administrative remedies before
proceeding with the district court action. The district court summarily
denied the Commissioner’s motion for new trial on August 22, 2007. The
Commissioner’s motion for appeal followed on August 27, 2007; however,
the district court judge did not sign the order granting the Commissioner’s
motion for appeal until September 17, 2007.

Before the Commissioner’s motion for appeal was granted, the
Commissioner filed a dilatory exception raising the objection of prematurity
and a peremptory exception raising the objection of no cause of action on
September 4, 2007 in the district court. Both exceptions were based on
Piazza’s alleged failure to comply with administrative procedures under
LSA-R.S. 49:963D, by seeking to have the Commissioner first pass on the

validity or applicability of the regulations before bringing an action in the



district court. On September 17, 2007, the district court denied the
Commissioner’s exceptions, finding them to be untimely, and further finding
that the administrative procedure was unnecessary under these particular
facts. The Commissioner applied for supervisory writs to this court, seeking
review of the denial of the exceptions. On March 19, 2008, this court
referred .the writ application to the merits of the appeal on the judgment
granting the preliminary injunction, because the merits of both the writ and
the appeal are intertwined. Additionally, the Commissioner filed in this
court a declinatory exception raising the objection of lack of subject matter
jurisdiction and a peremptory exception raising the objection of no cause of
action. We will first address the exceptions filed in this court and then the
exceptions under review in the writ application. Finally, we will address the
merits of the judgment granting the preliminary injuncfion.
THE EXCEPTIONS

The Commissioner’s exceptions filed in this court are both based on
his reasoning that because Piazza did not follow the mandatory
administrative remedy required by LSA-R.S. 49:963D, by first seeking the
Commissioner’s ruling on the validity of the regulations at issue before
filing suit in district court, Piazza did not have a cause of action to enjoin the
Commissioner from enforcing the regulations, and therefore, the district
court lacked jurisdiction to review the regulations and enjoin the
enforcement of the regulations. Initially, we note that the issue of subject
matter jurisdiction may be raised at any time and at any stage of an action;
therefore, we will consider the Commissioner’s arguments regarding subject
matter jurisdiction. See McPherson v. Foster, 03-2696 (La. 10/29/04), 889

So.2d 282, 288. Likewise, because the Commissioner had previously filed






