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WELCH, J.

Plaintiff, the City of Baton Rouge/Parish of East Baton Rouge (City/Parish),
appeals a judgment awarding defendants, Terrace Land Company Inc./Terrace
Land Company, LLC (Terrace Land) additional just compensation in this
expropriation proceeding. We affirm.

BACKGROUND

The City/Parish undertook a public works project to construct a service road
for Interstate 10 between Bluebonnet Boulevard and Siegen Lane in Baton Rouge,
Louisiana, known as the “Picardy Avenue Interchange.” In 2002, the City/Parish
notified Terrace Land that it intended to acquire a portion of a 16-acre tract of land
fronting Interstate10 owned by Terrace Land. The property, located one-fourth a
mile from Siegen lane, is comprised of seven lots in the Audubon Terrace
subdivision and a vacant tract of land adjacent to the subdivision totaling 2.88
acres. At the time, the property was zoned A-1 residential for single-family
residential use.

In 2002, the City/Parish hired Michael Defelice, a real estate appraiser, to
determine the value of the Terrace Land property. He submitted a valuation to the
City/Parish on May 9, 2002, in which he determined that the highest and best use
of the property was residential. In determining the value of the Terrace Land
property, Mr. Defelice used sales of four vacant tracts that had been zoned A-1
residential in the area, all of which occurred in 1999. Mr. Defelice valued the
subdivision lots at $270,000.00 and the bulk acreage tract at $188,700.00, thus
totaling $458,700.00.

Terrace Land disagreed with the valuation. On March 10, 2003, the
City/Parish initiated this expropriation proceeding to acquire the Terrace Land
property by depositing $458,700.00 into the registry of the court and obtaining an

ex parte order of expropriation. Terrace Land contested the taking of its property



and filed a motion to dismiss the expropriation proceeding, which was denied by
the trial court. Thereafter, Terrace Land withdrew the $458,700.00 deposited by
the City/Parish into the registry of the court.

Prior to trial, the parties stipulated that Terrace Land accepted the valuator of
$270,000.00 as just compensation for the expropriated portions of Lots 130 and
137 of Audubon Terrace subdivision, and no issues relating to those lots would be
presented to the jury. Thereafter, a five-day jury trial was held to determine the
issue of just compensation for the taking of the bulk acreage tract and whether the
taking affected the value of the remaining portion of the 16-acre tract.

At trial, Terrace Land sought to establish that the property had a higher
valuation than that offered by the City/Parish’s appraiser. In so doing, it offered
testimony showing that the highest and best use of the property was as a small
planned unit development or “S.P.U.D,” a development designed for low-density
single-story commercial offices in a neighborhood setting. Terrace Land also
attempted to demonstrate there was a reasonable probability a zone change could
be obtained to achieve that use. Terrace Land’s appraiser, Tom Cook, considered
sales of other properties in the area from 2002 to the early part of 2003, some of
which had been sold for S.P.U.D. type developments. He valued the two-acre tract
at $597,556.08. He also opined that the value of the property remaining after the
taking would be diminished by $704,887.92, setting the total compensation owed
by the City/Parish for the land taken and damages to the remainder at
$1,302,444.00.

At the conclusion of Terrace Land’s case, the City/Parish moved for a
directed verdict, arguing there was no evidence demonstrating there was a
reasonable probability that the property could be rezoned; therefore, there was
nothing to support the basis of Mr. Cook’s appraisal. It also asserted that the jury

should be precluded from considering Mr. Cook’s testimony because Mr. Cook



made some across-the-board adjustments when setting a valuation based on other
sales and urged that such across-the-board adjustments were not approved by the
standards of real estate practice.

The trial court denied the motion. Specifically, the court found that there
was evidence upon which reasonable persons could conclude there was a
reasonable probability that a zoning change could be achieved through the
testimony of Mr. Cook and two real estate experts testifying for Terrace Land.
Regarding Mr. Cook’s appraisal, the court stressed that while Mr. Cook
acknowledged that he did not strictly follow the standards set forth for appraisers
in making adjustments, there was no legal requirement that there be a complete
adherence to industry standards in order for an appraiser to testify. The fact that
Mr. Cook used different methods in appraising the property, the court observed,
was an issue going to the weight of Mr. Cook’s testimony.

Thereafter, the City/Parish put on the testimony in support of its claim that
there was no reasonable probability the property could have been rezoned to
support a S.P.U.D. development. The City/Parish’s planning director attested that
his office, the Planning and Zoning staff, would have recommended denying any
attempt to rezone the Terrace Land property. The City/Parish also offered the
testimony of the president of a homeowner’s association comprised of members in
two subdivisions located near the Terrace Land property, who stated that the
members would oppose any rezoning efforts. Lastly, Mr. Defelice testified
regarding his appraisal methods, and opined that obtaining rezoning to effect a
S.P.U.D. development on the subject property was not reasonably probable based
on his awareness that the staff of the Planning Commission would have opposed
such a use of the property.

Following the conclusion of the five-day jury trial, the jury awarded Terrace

Land the sum of $597,556.08 as compensation for the property taken, in



accordance with Mr. Cook’s valuation of the property. The jury declined,
however, to award any severance damages. The trial court entered judgment in
favor of Terrace Land for additional compensation in the amount of $408,856.00
(representing the stipulation of the parties that the subdivided lots were valued at
$270,000.00 and the jury’s finding that the vacant acreage had a value of
$597,556.00, less the $458,700.00 deposit withdrawn from the registry by Terrace
Land).

The City/Parish filed a motion for a Judgment Notwithstanding the Verdict
(JNOV), urging that there was insufficient evidence to support Mr. Cook’s opinion
as to the valuation of the property based on a reasonable probability of obtaining
rezoning. Further, the City/Parish argued the jury verdict was inconsistent because
it awarded Terrace Land the higher value of the expropriated property offered by
Mr. Cook but rejected his testimony regarding severance damages to the remaining
tract. In denying the motion, the trial court observed that this trial basically
involved a “battle of [the] experts,” who expressed differences of opinions
regarding the highest and best use of the property, with the jury obviously
accepting the testimony of Terrace Land’s experts. Moreover, the court observed,
there was nothing inconsistent in the jury verdict because if the jury accepted that
the property could be rezoned and developed as a S.P.U.D., there would be no
severance damages because that property could be used to support a S.P.U.D.
development.

Terrace Land filed a motion for attorney fees, expert fees, and costs. The
trial court granted the motion, ordering the City/Parish to pay attorney fees in the
amount of $105,000.00, as well as court costs and expert witness fees.

In this appeal, the City/Parish urges that the trial court erred in denying the
JNOV and that the court should have excluded the testimony of Terrace Land’s

appraiser. The City/Parish also submits that the court erred in denying its request



for an interrogatory concerning the possibility of rezoning.

Terrace Land answered the appeal seeking an increase in the amount of
attorney fees and costs awarded. The City/Parish filed a rule to show cause why
the answer should not be dismissed, and on April 5, 2007, this court dismissed the
answer, finding it to be untimely. City of Baton Rouge and Parish of East Baton
Rouge v. Terrace Land Company, L.L.C., 2006-2107 (La. App. 1% 4/5/07).
Also on that day, this court referred the merits of the City/Parish’s motion to
supplement the record to include its proposed jury instructions and interrogatories
submitted at trial to this panel. We hereby grant the motion to supplement the
record.

JURY VERDICT FORM

The jury verdict form submitted to the jury asked the jury to answer two
questions: (1) what was the value of the land taken by the City/Parish and (2) what
was the value of severance damages, if any, to the remainder of Terrace Land’s
property. The City/Parish contends that the trial court committed reversible error
in failing to include a “yes or no” question to the jury regarding whether there was
a reasonable probability that rezoning could be achieved, as requested by the
City/Parish. '

In determining the fair market value of land taken in an expropriation case,
consideration is given to the most profitable use to which the land can be put,
known as the “highest and best use” doctrine. Exxon Pipeline Co. v. Hill, 2000-
2535, 2000-2559, p. 8 (La. 5/15/01), 788 So0.2d 1154, 1160. It is well established
that the current use of the property is presumed to be the highest and best use, and
the burden of overcoming that presumption by proving the existence of a different
highest and best use based on a potential, future use, is on the landowner. Exxon,

2000-2535 at pp. 8-9, 788 So.2d at 1160.

: The record reflects that the City/Parish objected to the court’s failure to include the

requested question on the jury verdict form.



It is undeniable that development of the property as a S.P.U.D. would have
required a zoning change. Thus, in order to support its valuation claim, Terrace
Land was required to demonstrate the reasonable probability of obtaining the
rezoning necessary for development of the property as a S.P.U.D. in the reasonably
foreseeable future. See West Jefferson Levee District v. Coast Quality
Construction Corporation, 93-1718, p. 20 (La. 5/23/94), 640 So.2d 1258, 1275,

cert. denied sub nom., Bayou Des Familles Development Corp. v. West

Jefferson Levee Dist., 513 U.S. 1083, 115 S.Ct. 736, 130 L.Ed.2d 639 (1995).

The City/Parish submits that the court erred by failing to issue the requested
interrogatory because it involved a determination critical to a just disposition to the
case. It posits that the failure to include an interrogatory regarding the reasonable
probability of obtaining a rezoning is analogous to failing to include an
interrogatory regarding liability of the defendant in a personal injury case,
assuming the jury will factor that issue into its ultimate determination of damages.
Thus, the City/Parish contends, without the requested interrogatory, the
interrogatories actually submitted to the jury served to mislead and confuse the
Jjury regarding the proper inquiries.

The record reflects that the trial court gave the jury the following
instructions regarding Terrace Land’s burden of proving there existed a reasonable
probability that rezoning could be achieved:

The current use of the property is presumed to be the highest

and best use, and the burden of overcoming that presumption by

proving the existence of a different highest and best use on a potential,

future use is on the landowner. Specifically, where a permit or zoning

change is necessary for development of the land in order for the land

to be put to its alleged highest and best use, the landowner bears the

burden of proving the reasonable probability of obtaining the permit

or zoning change necessary for development in the reasonably

foreseeable future.

Where there is no reasonable probability a permit for the

necessary development could be obtained or that a change in zoning
classification allowing such development could occur in the



reasonably foreseeable future, the asserted higher use may not be

considered as the highest and best use of the property for purposes of

market valuation because such use would be illegal.

In reviewing a jury verdict form, this court employs a manifest-error, abuse
of discretion standard of review. Ford v. Beam Radiator, Inc., 96-2787, p. 3 (La.
App. 1% Cir. 2/20/98), 708 So.2d 1158, 1160. A jury verdict form may not be set
aside unless the form is so inadequate that the jury is precluded from reaching a
verdict based on correct law and facts. Jury forms or interrogatories that are
misleading or confusing may constitute reversible error. Id.

In the instant case, the trial court gave the jury detailed, lengthy instructions
in accordance with the well-establish legal principles regarding a landowner’s
burden of proof when a zoning change is necessary to obtain a better and higher
use for the property. Moreover, the record reflects that witnesses were questioned
regarding the reasonable probability of rezoning and how their opinions on that
issue affected the valuation of the Terrace Land property. For these reasons, we
conclude there is no reasonable possibility that the jury was misled or confused by
the absence of the requested jury interrogatory and find no error in the trial court’s
failure to include it on the jury verdict form.

EXPERT TESTIMONY

The City/Parish contends that the trial court erred in refusing to exclude the
testimony of Mr. Cook. At the conclusion of Terrace Land’s case, the City/Parish
made a motion for a directed verdict, asserting that Mr. Cook’s testimony should
not be considered by the jury on the basis that his appraisal did not conform to
accepted standards of real estate appraisal. In this appeal, the City/Parish submits
that Mr. Cook’s methodology was so fundamentally flawed as to render his
testimony unreliable; and therefore, the trial court should have exercised its
“gatekeeping function” to exclude his appraisal. The City/Parish urges that

because the jury obviously relied on Mr. Cook’s fatally deficient conclusions in



reaching its verdict, the verdict must be reversed.

Mr. Cook was accepted at trial as an expert in real estate valuation and
appraisal. The City/Parish raised no objection to Mr. Cook’s qualification to
testify as an expert appraiser. During the course of his testimony, Mr. Cook
explained in detail how he arrived at his ultimate conclusions in appraising the
subject property. Mr. Cook attested that before making any conclusions, he went
out to inspect the property and neighborhood and studied the trends in the
neighborhood at the time, what new developments were taking place, and how the
subject property could be impacted by the neighborhood and the surrounding area.
He also studied comparable sales of other properties that took place from 2000
until shortly before the taking, which he felt were indicative of the market value of
the Terrace Land property. Mr. Cook’s land sale summary was presented to the
jury through a power-point presentation.

In arriving at his ultimate conclusion that the Terrace Land property had a
fair market value of $4.75 a square foot prior to the taking, Mr. Cook made
numerous adjustments for various factors, including the following: increased
inflation, flood zone status, interstate influence, location, corner influence, shape
and physical characteristics, and frontage size. He made a final adjustment to the
values for the problems that a developer would have to encounter to have the
property rezoned from residential to S.P.U.D. use. In so doing, Mr. Cook adjusted
each of the subject sales downward 20% across-the-board for “hassle” to get the
subject property rezoned, acknowledging that he made a “pretty heavy” hit on the
subject property to compensate for the zoning issues.

On cross-examination, Mr. Cook was questioned extensively regarding the
methodology he employed in arriving at his appraisal. It was revealed that in
addition to making an across-the-board reduction in value of the comparable sales

in the case of the zoning issue, Mr. Cook also made an across-the-board adjustment



